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Qpi nion by Zervas, Adm nistrative Trademark Judge:

An application was filed by BPR Health International
to register the mark SPRAY PHARMACY (i n standard character
form for the follow ng goods in International C ass 5:

housemark for a full |ine of homeopathic
preparations for human use; honeopat hic
preparations for the treatnent of respiratory
conditions; stress fatigue and enoti onal

condi tions; skeletal and connective tissue

condi tions; digestive and intestinal conditions;
neur ol ogi cal conditions; blood and circul atory
condi tions; skin conditions; infectious diseases;
eye conditions; allergic conditions; urol ogical
conditions; female conditions; dental conditions;
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organ therapy; bal ancing the i mune system and

hor mone production; viral infections; bacterial

i nfections; inflammtion; chronic disorders;

degenerative disorders; environnmental pollution

and detoxification conditions; pain, headache,

m grai ne and neural gia; |ow energy |levels due to

viral infections or inbalances of glandular

functions; insomia; snoking wthdrawal; caffeine

w t hdrawal ; wei ght |oss; bedwetting; notion

si ckness; all for human use.?!
Appl i cant has discl ai ned the word SPRAY apart fromthe mark
as shown.

The exam ning attorney has finally refused
regi stration under Section 2(e)(1) of the Trademark Act, 15
US C 8§ 1052(e)(1), on the ground that applicant's mark,
if applied to applicant's goods, would be nerely
descriptive of such goods. As evidence in support of his
refusal, the exam ning attorney has submtted (i) two
dictionary definitions of “pharmacy,” one from Bartl eby. com
whi ch defines “pharmacy,” as, inter alia, “[a] place where
drugs are sold; a drugstore” and the other from Merriam
Webst er OnLi ne which defines “pharmacy” as, inter alia,
“pharmacopoei a”; (ii) a dictionary definition of
“phar macopoei a” al so from Merri am Wbster OnLi ne, nanely,

“a collection or stock of drugs”; and (iii) printouts of

“ten registrations which have the descriptive word PHARVACY

! Application Serial No. 76575239, filed February 12, 2004,
all eging a bona fide intention to use the nark in comrerce.
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disclained.” See Ofice actions of May 14, 2004 and
Novenber 26, 2004. The exam ning attorney al so submtted
with his May 14, 2004 O fice action a printout of
applicant's web page at www. sprayol ogy. com which shows
various spray bottles and contains the statenent, “[t]he
oral sprays in this breakthrough group replenish the body’s
supply of energy to relieve tenporarily the sy[n]ptons of
agi ng and burnout.”?

Appl i cant has appealed the final refusal. Both
applicant and the exam ning attorney have filed briefs.
Applicant did not request an oral hearing.

Appl i cant contends that “while the term SPRAY may be
descriptive of the fact that applicant's goods are offered
in a spray form the term PHARMACY is not descriptive of
any ingredient, quality, characteristic, function, feature,
pur pose or use of the applicant's goods.” Brief at p. 2.
Furt her, applicant maintains that the exam ning attorney
enploys a nulti-step analysis to conclude that the
applicant's mark is descriptive; that one nust first “find

a dictionary definition for the term PHARVACY ...review t he

2 |In response to the exanmining attorney's request for information
about the neaning of the mark with respect to applicant's goods,
applicant replied, “[t]he significance of the nark as applied to
the products is that the products are ‘oral sprays.’” See
response filed Novenber 12, 2004. Applicant also subnmitted a
copy of a page fromits web site stating, inter alia, “Spray Your
Wiy to Health..”
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various dictionaries until one finds a dictionary in which
the term PHARMACY i s defined as PHARMACOPCEI A ...l ook up the
definition of PHARMACOPCEI A ...[and] scan down the |ist of
definitions for PHARVACOPCEI A until one arrives at the
definition of *a collection of drugs.”” |Id. at pp. 2 — 3.
Additionally, applicant attached to its brief a copy of a
dictionary definition of “pharmacopoeia” from Wbster’s New
World College Dictionary, (4'" ed. 1999) which has the
designation “[Obs.]” next to the definition “a stock of
drugs.” Applicant contends that “Obs.” is an abbreviation
for “obsolete.” In viewof this definition, applicant

mai ntains that the examning attorney relies on an

“obsol ete definition of PHARVACOPCEI A’; that “the average
consuner woul d not even be aware of its existence, nuch
less its definition”; and that “applicant's mark i s SPRAY
PHARMACY, not SPRAY PHARMACOPCEIA.” |d. at p. 3; reply at
p. 2. Wth respect to the exam ning attorney’s reliance on
third party registrations, applicant notes that TBWMP §
1209.03(c) provides that “third-party registrations are
‘not conclusive on the question of descriptiveness”; and
that “[n]either the applicant nor the Exam ning Attorney
has any know edge as to why disclainmers were entered in

those third-party registrations.” I1d. at p. 4.
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The exam ning attorney argues that SPRAY has been
di scl ai med and that PHARMACY “is nerely descriptive of not
j ust pharnmaci es thensel ves, but also of goods sold in a
phar macy, pharmacy itens.” He notes the ten registrations
with the disclainmer of PHARMACY for various C ass 5 goods;
that “[many of the ...registrations are for preparations
for treating the sanme conditions”; and that the
regi strations show that “the Ofice has treated ...
[ PHAMARCY] as descriptive in the past ...and that other
parties using the term PHARVACY ...have acknow edged the
descriptiveness of the termfor such goods.” Brief at
p. 5. As exanples, the examning attorney cites the
foll owi ng registrations:

Reg. No. 1799935 for BDI's M N PHARMACY [whi ch]

i ncludes sl eep aids, appetite suppressants, diet

aids and pain killers; Reg. No. 2042245 for

PHARMACY CLASSI CS [ whi ch] includes anal gesi cs,

nmoti on sickness nedi cation, sleep disorder

medi cation and eye drops; and Reg. No. 2538961

for MELALEUCA PHARMACY [which] lists allergy

relief nedication, oral and topical anal gesics,

anti-inflammatories and athlete’ s foot

preparations. |d.
Additionally, the exam ning attorney notes the dictionary
definitions of record that define “pharmacy” as
“phar macopoei a,” and the definition of “pharmacopoei a” as

“a collection or stock of drugs.” Brief at p. 4. To rebut

applicant's argunent that the cited definition of
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“phar macopoei a” is “obsolete,” the exam ning attorney
submtted with his brief four additional dictionary
definitions of “pharmacopoeia,” three of which bear
copyright notices the sane year or later than the
dictionary definition relied on by applicant, and “none of
whi ch show *a collection or stock of drugs’ to be an

obsol ete definition.” 1d.

Atermis deened to be nerely descriptive of goods or
services, wthin the neaning of Trademark Act Section
2(e)(1), if it forthwith conveys an i medi ate idea of an
ingredient, quality, characteristic, feature, function,
pur pose or use of the goods or services. 1In re Gyulay, 820
F.2d 1216, 3 USPQ2d 1009 (Fed. G r. 1987); and In re Abcor
Devel opnent Corp., 588 F.2d 811, 200 USPQ 215 (CCPA 1978).
A termneed not imedi ately convey an idea of each and
every specific feature of the applicant's goods or services
in order to be considered nerely descriptive; it is enough
that the term describes one significant attribute, function
or property of the goods or services. Inre HUDD.L.E
216 USPQ 358 (TTAB 1982); and In re MBAssoci ates, 180 USPQ
338 (TTAB 1973). \Wether a termis nerely descriptive is
determned not in the abstract, but in relation to the
goods or services for which registration is sought, the

context in which it is being used on or in connection with
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t hose goods or services, and the possible significance that
the termwoul d have to the average purchaser of the goods
or services because of the manner of its use; that a term
may have ot her nmeanings in different contexts is not
controlling. In re Bright-Crest, Ltd., 204 USPQ 591 (TTAB
1979). It is settled that “[t]he question is not whether
soneone presented with only the mark coul d guess what the
goods or services are. Rather, the question is whether
soneone who knows what the goods or services are wll
understand the mark to convey informati on about them” In
re Tower Tech Inc., 64 USPQ2d 1314 (TTAB 2002). See also
In re Hone Buil ders Association of Geenville, 18 USPQd
1313 (TTAB 1990); and In re American G eetings Corporation,
226 USPQ 365 (TTAB 1985). As the Board has expl ai ned:
the question of whether a mark is nerely

descriptive nust be determ ned not in the

abstract, that is, not by asking whether one can

guess, fromthe mark itself, considered in a

vacuum what the goods or services are, but

rather in relation to the goods or services for

whi ch registration is sought, that is, by asking

whet her, when the mark is seen on the goods or

services, it imediately conveys information

about their nature.
In re Patent & Trademark Services Inc., 49 USPQd 1537,
1539 (TTAB 1998).

Applicant has stated that its goods are “oral sprays”

and has disclained the term SPRAY apart fromthe mark as



Ser No. 76575239

shown. Also, we take judicial notice of the definition of
“spray” from The Anerican Heritage Dictionary of the
Engl i sh Language, online version as “1. Water or other
liquid noving in a mass of dispersed droplets, as froma
wave. 2. a. Afine jet of liquid discharged froma
pressuri zed container. b. A pressurized container; an
atom zer. c. Any of nunerous commercial products,

i ncl udi ng paints, cosnetics, and insecticides, that are

di spensed from containers in this manner.”?3

As it appears
in applicant's mark, SPRAY identifies a feature or
characteristic of applicant's goods, i.e., that they are in
pressuri zed containers or are admnistered in the formof a
fine jet of liquid discharged froma pressurized contai ner.

Wth respect to the word PHARMACY, the exam ning
attorney and applicant disagree on whether it is nerely
descriptive as applied to applicant's goods. W find that
PHARMACY does nerely describe a feature or characteristic
of applicant's goods under both definitions of PHARMACY in
t he record.

Under the Bartl eby.comdefinition of “pharmacy,” i.e.,

“[a] place where drugs are sold; a drugstore,” PHARVMACY

® The Board may take judicial notice of dictionary definitions.
Uni versity of Notre Dane du Lac v. J. C. Gournet Food Inports
Co., Inc., 213 USPQ 594 (TTAB 1982), aff’d, 703 F.2d 1372, 217
USPQ 505 (Fed. Cir. 1983).
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conveys the neani ng of a business establishnent where
applicant's full line of honeopathic preparations for human
use are collected and sold for retail sale. This meaning
merely describes the nature of applicant's operations. See
In re The Conputer Store, Inc., 211 USPQ 72 (TTAB 1981)
(“THE COWUTER STORE” for conputers and conputer book
outlet services). See also 2 J. Thomas MCart hy,
Trademar ks and Unfair Conpetition 8§ 11:16 (4th ed. database
updated 2006) (“A mark is ‘descriptive’ if it is
descriptive of ..the provider of the goods or services.”);
and TMEP 81209.03(q) and cases cited therein.

PHARMACY is nerely descriptive also under the
definition submtted by the exam ning attorney from
Merriam Webster OnLine, i.e., a pharmacopoei a. Because
applicant's goods are certainly part of, or forma
phar macopoei a, the word “pharmacy” descri bes a feature of
applicant's goods.

As not ed above, applicant has chal |l enged the exam ni ng
attorney’s use of the Merriam Webster OnLine definition,
arguing that “a nulti-step reasoning process” is necessary
“to conclude that the term PHARMACY nay be defined as ‘a

coll ection or stock of drugs. Brief at p. 2. Inplicit
in applicant's argunent is the assunption that prospective

pur chasers woul d not know the definition of
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“phar macopoei a,” and that they would require a dictionary;
and/ or that the definition “a collection or stock of
drugs,” is obsolete, or, at a mninum not well known. 1In
view of the multiple dictionary definitions in the record
submtted by the exam ning attorney show ng the definition
“collection or stock of drugs” or the like without the
designation “obs.” or “obsolete,” or any other designation
indicating that the definition is rare or not comonly
under st ood, we are not persuaded by applicant's argument.?
Rat her, we find that no inmagination or perception is
requi red from prospective purchasers in understandi ng
“phar macy” as neaning “a collection or stock of drugs.”
Further, the record contains a nunber of registrations
whi ch contain a disclainmer of the word “pharmacy” for goods
identified as pharmaceutical preparations for a variety of
pur poses, nutritional supplenents, ointnents, and/or
di etary supplenents.® While applicant and the exam ning

attorney dispute the significance to be accorded to these

“ W take judicial notice of these dictionary definitions too,

whi ch the exanining attorney has attached to his brief. See

Uni versity of Notre Dame du Lac, supra.

® Applicant, inits reply, states, “[t]here are, in fact, severa
third-party registrations in which the term PHARVACY has not been
di scl ai med, and that the Examining Attorney conveniently omtted
to nention.” Reply at p. 1. W do not further consider
applicant's reference to these registrati ons because, pursuant to
Trademark Rule 2.142(d), the record on appeal should be conplete
prior to the filing of the notice of appeal and the Board does
not ordinarily consider additional evidence filed thereafter.

10
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third party registrations, “third party registrations [nmay
be used to] show the sense in which [a] word is used in
ordinary parlance and may show that a particular term has
descriptive significance as applied to certain goods or
services.” Institut National Des Appellations D Oigine v.
Vintners International Conpany, 958 F.2d 1574, 22 USPQd
1190 (Fed. Gr. 1992). Thus, while the third-party

regi strations alone do not conclusively establish that the
term “pharmacy” is nerely descriptive of the identified
goods, when we consider the dictionary definition of
“pharmacy” along with the fact that several registrations
for goods identical or simlar to applicant's goods contain
a di scl ai mer of PHARMACY, we find that PHARVACY is nerely
descriptive of a feature or characteristic of the goods.

We next consider whether the mark as a whole is nerely
descriptive and not just its individual elenents. As the
Federal Circuit, our primary review ng court, stated in In
re Qppedahl & Larson LLP, 373 F.3d 1171, 71 USPQR@d 1370,
1372 (Fed. Gir. 2004):

The PTO may properly consider the neaning of

"patents' and the neaning of '.com wth respect

to the goods identified in the application.

However, if those two portions individually are

nmerely descriptive of an aspect of appellant's

goods, the PTO nust al so determ ne whet her the

mark as a whole, i.e., the conbination of the
i ndi vidual parts, conveys any distinctive source-

11
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identifying inpression contrary to the
descriptiveness of the individual parts.

Whet her a termwhich is created by conbining two or nore
unregi strabl e words may achi eve regi strati on depends on
whet her, in conbination, a new and different comrercia
inpression is achieved and/or the termso created inparts a
bi zarre or incongruous neaning as used in connection with
t he goods or services. See In re National Shooting Sports
Foundati on, 219 USPQ 1018 (TTAB 1983).

Appl i cant does not suggest that the conbination of the
i ndi vidual ternms evokes a new and uni que conmerci al
i npression, and we do not find that it does. W find that
the mark inits entirety is nerely the sumof its nerely
descriptive conponents and is equally nerely descriptive in
connection with applicant's identified goods. Nothing
requires the exercise of imagination or thought in order
for prospective users of applicant's goods to perceive
readily the nerely descriptive significance of SPRAY
PHARMACY as it pertains to applicant's goods. Rather,
SPRAY PHARMACY i nmedi ately describes, w thout conjecture or
specul ation, a feature or characteristic of applicant's
goods, nanely, that applicant's goods are in pressurized

containers or are admnistered in the formof a fine jet of

12
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l'iquid discharged froma pressurized container, and are
provided within a pharnmacy, or are part of a pharnacopoei a.

Decision: The refusal to register is affirned.

13



